
MEMORANDUM 


SUBJECT: Small Cost Recovery R e f e r r a l s  

FROM: Freder ick  F. S t i e h l  z4 &L/@
PAssocia te  Enforcemen Counsel f o r  Waste 

Of f i ce  of Enforcement and Compliance Monitoring-
Gene A. Lucero, D i rec to r  
O f f i c e  of Waste Programs G&A.

nforcement 
O f f i c e  o f  So l id  Waste and Emergency Response 

TO: Regional Counsels,  Regions I - X  
Regional Waste Management Div is ion  D i r e c t o r s ,

Regions I - X  

Based on d i s c u s s i o n s  among our  s t a f f  and Regional
enforcement p e r s o n n e l ,  it appears  t h a t  confus ion  e x i s t s  
r ega rd ing  Agency p o l i c y  on  r e f e r r i n g  CERCLA c o s t  recovery 
c a s e s  valued a t  less t h a n  $200,000. Apparent ly ,  a few of t h e  
Regions b e l i e v e  t h a t  Headquarters w i l l  no t  accep t  t h e s e  c a s e s  
because t h e  December 5 ,  1 9 8 4 ,  In te r im C E X L A  Se t t lement  Policy
( 1 )  p laces  a h igh  p r i o r i t y  on l a r g e  d o l l a r  amount c a s e s  ( see
t h e  s e c t i o n  on t a r g e t s  f o r  l i t i g a t i o n  (p. 1 7 ) .  which d i scusses  
r e f e r r i n g  c a s e s  invo lv ing  a " s i g n i f i c a n t "  amount of money),
a n d  (2)  r e f e r e n c e s  t h e  p o s s i b i l i t y  t h a t  cases under $200,000
could be handled a d m i n i s t r a t i v e l y .  

-	 Although t h e  Agency has  placed a h igher  p r i o r i t y  o n  
r e f e r r i n g  c o s t  recovery cases wi th  expendi tures  i n  excess  of 
$200.000, t h e r e  a r e  s i t u a t i o n s  where r e f e r r i n g  small  c o s t  
recovery  a c t i o n s  is e n t i r e l y  appropr i a t e .  For example, where 
w e  have i n i t i a t e d  s e t t l e m e n t  d i s c u s s i o n s  which have f a i l e d  t o  
produce a s e t t l e m e n t  because o f  t h e  r e c a l c i t r a n c e  o f  t h e  
r e s p o n s i b l e  p a r t i e s ,  r e f e r r a l  would g e n e r a l l y  be a p p r o p r i a t e  t o  
demonst ra te  t h e  Agency's commitment toward enforcement as a 
v e h i c l e  t o  compel p r i v a t e  p a r t y  reeponse a t  CERCLA s i tes .  I n  
a d d i t i o n .  where a Region has  no cases f o r  more than  $200,000,
where an  enforcement presence would s e r v e  a d e t e r r e n t  e f f e c t ,
where a Region ' s  o t h e r  enforcement p r i o r i t i e s  a l l o w  f o r  t h e  
expend i tu re  of r e s o u r c e s  t o  suppor t  a small  c o s t  recovery  c a s e ,  
o r  where t h e  c i rcumstances  a r e  r i p e  f o r  t e s t i n g  some important 
a s p e c t  of  law,  r e f e r r a l  o f  such a c a s e  would be a p p r o p r i a t e .  
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As you know, t h e  Agency I s  working toward providing t h e  . 
Regions wi th  bo th  t h e  t o o l s  and t h e  a u t h o r i t y  t o  s e t t l e  small  
c o s t  recovery  c a s e s  (up t o  $500,000)  a d n i n l s t r a t i v e l y .  To 
ensu re  t h a t  such a d a i n i s t r a t i v e  r e s o l u t i o n s  a r e  a t t r a c t i v e  
o p t i o n s  f o r  r e s p o n s i b l e  p a r t i e s ,  however, t h e  Agency must b e  
prepared t o  t a k e  j u d i c i a l  a c t i o n  a g a i n s t  t h o s e  who do not  
s e t t l e  on terms a c c e p t a b l e  t o  t h e  Agency. Under such circum
s t a n c e s .  small c o s t  recovery a c t i o n s  w i l l  t a k e  on a n  even 
g r e a t e r  importance,  s i n c e  i t  w i l l  be necessary t o  show t h e  . 
r e g u l a t e d  community t h a t  t h e  Agency is s e r i o u s  about  pursuing
smal l  c o s t  recovery  c a s e s  i n  t h e  j u d i c i a l ,  as w e l l  as t h e  
a d m i n i s t r a t i v e ,  forum. I n  f u r t h e r a n c e  of t h a t  e f f o r t ,  o u r  
o f f i c e s  and t h e  Department o f  J u s t i c e  a r e  prepared t o  f u l l y  
suppor t  sma l l  c o s t  recovery  c a s e s  r e f e r r e d  by t h e  Regions which 
f u r t h e r  program g o a l s  and a r e  o the rwise  c o n s i s t e n t  w i t h  Agency- -
p o l i c y .  . _  

For most of you t h i s  memorandum s i m p l y  conf i rms  ope ra t ing
guidance which you a r e  a l r eady  fol lowing.  We wanted t o  ensure ,
however, t h a t  t h e  Se t t lement  P o l i c y  d i d  not  c r e a t e  any undue 
r e l u c t a n c e  on t h e  p a r t  o f  t h e  Regions t o  develop small  c o s t  
recovery  c a s e s  for r e f e r r a l .  

cc: David T. Buente, Department o f  J u s t i c e  


